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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is eligible 
for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) has been 
timely paid, the finality of the previous Office action has been withdrawn pursuant to 37 CFR 
1.114. Applicant's submission filed on 10/31/2006 has been entered. 

Claims 1-32 and 24 are currently pending; claims 33 and 35 have been canceled. 

All previously outstanding objections and rejections to the Applicant's disclosure and 
claims not contained in this Action have been respectfully withdrawn by the Examiner hereto. 

Response to Amendment 

The affidavit filed on 10/31/2006 under 37 CFR 1.131 in addition to the affidavits filed 
under 37 CFR 1.131 filed on 5/15/2006 are sufficient to overcome the Burton et al. reference 
(U.S. Patent Application Publication No. 2005/0091391). As a result, the previous outstanding 
rejections utilizing the Burton reference have been respectfully withdrawn hereto; however, upon 
a cursory search of the prior art, the reference of Micka et al. (U.S. Patent No. 5,592,618) has 
been found and applied to claims of record as discussed in the rejections that follow. 
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Response to Arguments 

Applicant's arguments with respect to claims 1-32 and 34 have been considered but are 
moot in view of the new ground(s) of rejection. 

Claim Objections 
Claims 17-30 are objected to because of the following informalities: 
As per claim 17, line 7, the word "and" should be removed to clarify the claim limitation, 

thereby reading, "and after initiating the completion of the plurality of update request, initiating 

the completion of a subsequent update request." 

Claims 18-30 are objected to as being dependent upon an objected base claims. 

Appropriate correction is required. 

Claim Rejections - 35 USC § 101 

Claims 1 7-3 1 are rejected under 35 U.S.C. 101 because the claimed invention is directed 
to non-statutory subject matter. 

As per claims 17 and 31, it appears the element -program code- of the claims is 
directed to software, per se, and lacks a proper medium on which the program code is stored and 
accessed by the processor. The -program code- does not define any structural or functional 
interrelationship between the computer program and other claimed elements of a computer which 
permit the computer program's functionality to be realized. In contrast, a claimed computer- 
readable medium encoded with a computer program is a computer element which defines 
structural and functional interrelationships between the computer program and the rest of the 
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computer which permit the computer program's functionality to be realized, and is thus statutory. 
Refer to MPEP § 2106. 01(i). Claims 18-30 are rejected as being dependent upon a rejected base 
claim and, further, do not inject a limitation to render the base claim statutory. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-4,6-32, and 34, are rejected under 35 U.S.C. 102(b) as being anticipated by 
Micka et al. (U.S. Patent No. 5,592,618). 

As per claim 1, Micka teaches a method for updating data at a backup system (figure 
1, 431) that tracks updates made to a primary system 421 where the method comprises: 
creating a group (e.g. consistency group #1 of figure 6) including a plurality of update 
requests [9/52-54]; concurrently completing the plurality of update requests of the group 
[1 1/37-46] (Applicant defines -concurrent completion- to be completion of update requests 
"within the same window of time and without regard to order" [page 3, lines 1 1-15 of 
Applicant's specification] and Micka specifically teaches that a consistency group may 
comprises independent writes, that may be performed in any order, e.g. "concurrently," in 
[1 1/36-38]); after completing the plurality of update requests, completing a subsequent 
update request [1 1/45-46], where dependent writes may be supplied to the backup system in a 
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subsequent update request group, and [1 1/55-65] as well as figure 6, where a second consistency 
group is executed after the first update requests of the first consistency group. 

As per claim 2, Micka teaches wherein completing a subsequent update request 
includes creating a subsequent group (figure 6, [1 1/55-65], and [1 1/45-46], show that multiple 
consistency groups may be formed where dependent update writes may be contained in 
subsequent consistency groups). 

As per claims 3 and 20, Micka teaches wherein creating the group further includes 
creating a group that includes a plurality of requests initiated at a plurality of applications 
(402 and 403 of figure 1, where the update requests are application writes - [1 1/37-43]. 

As per claims 4 and 21, Micka teaches wherein creating the group further includes 
updating a count associated with a number of the plurality of update requests (figure 3, 
element 609). 

As per claims 6 and 22, Micka teaches wherein creating the group further 
includes updating a status (status flags 604, figure 3) indicative whether the group is active 

(e.g. whether the group contains update requests [10/5-6]), where the Examiner is considering - 
being active- as whether or not the associated group contains update requests 620 as shown in 
figure 3. 

As per claims 7,16, and 24, Micka teaches wherein creating the group further includes 
assigning a group number (sequence number 605 - figure 3 or 504 of figure 2) to an update 
request of the plurality of update requests. 
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As per claims 8 and 25, Micka teaches wherein completing the plurality of update 
requests further includes issuing an update request of the plurality of update requests 

(figure 8, step 1 160, and [13/64 - 14/7]). 

As per claims 9 and 26, Micka teaches wherein creating the group (e.g. steps 1000- 
1070 of figure 7) further includes reading a group number from an update request of the 
plurality of update requests (step 1040), where the read record set information 600 comprises 
group number 605 - [12/54-58]. 

As per claims 10,15, and 27, Micka teaches wherein completing the plurality of update 
requests further includes holding the subsequent update request [1 1/37-46], where 
dependent subsequent write requests are held so that prior update requests on which the update 
request held depends may execute [and be written] first. 

As per claims 1 1 and 28, Micka teaches wherein completing the subsequent update 
request further includes releasing a hold on the subsequent update request [1 1/37-46], 
where after a dependent write is executed, the subsequent update request which is dependent 
upon the previous write is executed. 

As per claims 12 and 13, Micka states that either the primary system 421 or a backup 
system 43 1 may create groups (consistency groups - figure 8, steps 1 100-1 130), complete 
groups (figure 8, step 1 130), and complete subsequent update request (figure 8, step 1 130 for 
a subsequent consistency group as discussed in the rejection of claim 1, above) as taught in 
[11/47-49]. 

As per claim 14, Micka teaches synchronously processing a plurality of groups of 
update requests [1 1/55-59], as the consistency groups are executed in synchronous order - also 
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see [1 1/43-46] - and asynchronously processing the update requests in each group [1 1/36- 
39], as update requests that are independent may be executed out of order. Applicant defines 
asynchronous execution as processing updates without regard to sequential order (page 3 5 lines 
3-15, of the specification), and Micka teaches such asynchronous activity as cited when the 
update requests of a given consistency group comprise independent writes. 

As per claim 17, Micka teaches an apparatus (figure 1) comprising a processor (refer 
to claim 1 of Micka) and programming code (host storage software - [6/51-56], and/or the copy 
software comprising the data mover 404 - [15/21-23] communicating with the processor (as 
the processor inherently would have been used to execute the data mover 404 software 
instructions) configured to process a plurality of update requests by initiating a plurality of 
update requests having no order dependency ([9/52-54], (where the update requests can be 
independent writes - [1 1/37-39]), concurrently initiating completion of the plurality of 
update requests [1 1/37-46], and after initializing the completion of the plurality of update 
requests, initiating completion of a subsequent update request [1 1/45-46], where dependent 
writes may be supplied to the backup system in a subsequent update request group, and [1 1/55- 
65] as well as figure 6, where a second consistency group is executed after the first update 
requests of the first consistency group. 

As per claim 18, Micka teaches the program code 404,414 residing on both the 
primary system 421 (figure 1, element 404) and the backup system 431 (element 414), and the 
backup system is peripheral from the primary system (figure 1 shows a peripheral connection 
408 between the two systems). 
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As per claim 19, Micka teaches the program code initiating creating a subsequent 
group (figure 8, steps 1 140-1 150). 

As per claim 23, Micka teaches a memory (figure 1, 406) accessible to the program 
code as the DASD 406 is the memory whose write requests are being mirrored to the backup 
system 43 1 . 

As per claims 29 and 30, Micka teaches the program code (414,404) residing on both a 
backup system 431 and a primary system 421 (figure 1), respectively. 

As per claims 31, the rejection follows the rejections for claims 14 and 17. 

As per claim 32, the rejection of lines 1-7 follows the rejection of claims 1 and 17. As 
per lines 8-9, Micka inherently teaches a recordable type signal bearing medium bearing the 
program code as the data mover 404 software must inherently be contained on a signal bearing 
medium in order to be accessed and executed by the processor (claim 1 of Micka). Further, it is 
inherent that the signal bearing medium is recordable since the medium, initially blank, at some 
point before the system 421 begins operation according to Micka must have the data mover 
code/software written thereon in order to be executed by the processor. 

As per claim 34, the rejection of lines 1 -5 follows the rejection of 14 and 3 1 . As per lines 
6-7, the rejection follows the rejection of lines 8-9 of claim 32, above. 
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Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Micka et al. (U.S. 
Patent No. 5,592,618). 

As per claim 5, Micka does not specifically teach selectively activating the method of 
claim 1; however, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to have seen that the systems of Micka 421 and 43 1 could have turned 
on and off by a user/administrator at some point in time in order to gain the benefit of the backup 
system of Micka. Further, it would have been obvious for one having ordinary skill in the art to 
have seen that after a disaster recovery procedure [2/25 - 3/2], where data was recovered from 
one of the systems 421,431, the method of claim 1 would have been restarted or activated again 
(selectively, once the data had been recovered) in order to have gained the benefit of data 
integrity as taught throughout Micka. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shane M. Thomas whose telephone number is (571) 272-4188. 
The examiner can normally be reached M-F 8:30 - 5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Matt M. Kim can be reached at (571) 272-41 82. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Shane M. Thomas 




